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DECI SI ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clains 1 through 20, which are all of the clains
pending in this application.

Appellant's invention relates to a watch for nonitoring the
nmenstrual cycle of a woman. The watch di spl ays vari ous dates
including the start date of the previous nonth's cycle, the
projected start date of the next nmonth's cycle, the date of
ovul ation, and the current date, along with the nunber of days
since the start of last nonth's cycle. The information is
automatically updated and stored in a menory. Claim1lis

illustrative of the clained invention, and it reads as foll ows:
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1. A device for nonitoring the nenstrual cycle of a wonan,
sai d devi ce conpri sing:

a housi ng;

menory nmeans for storing associ ated dates of the woman's
menstrual cycle;

a display disposed on said housing;

di spl ay drive neans responsive to said nenory neans for
di spl ayi ng sai d associ ated dates of the woman's nenstrual cycle
on sai d displ ay;

nmeans for automatically updating said associ ated dates of
t he woman's nenstrual cycle on the basis of nmenstrual data stored
in said nenory neans and the current date; and

means for adjusting said nenstrual data so as to reflect the
woman' s particul ar nenstrual cycle.

The prior art reference of record relied upon by the
exam ner in rejecting the appealed clains is:

Desj acques 4,367, 527 Jan. 04, 1983

Clainms 1 through 20 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Desjacques.

Clains 1 through 20 stand rejected under the judicially
created doctrine of obviousness-type doubl e patenting as being
unpat ent abl e over the clains of U S. Patent No. 5, 606, 535.

Reference is made to the Exam ner's Answer (Paper No. 14,
mai | ed January 28, 1999) for the exam ner's conplete reasoning in
support of the rejections, and to appellant's Brief (Paper Nos.
13 and 15, filed Decenber 21, 1998 and January 15, 1999,

respectively) for appellant's argunents thereagainst.
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OPI NI ON

We have carefully considered the clains, the applied prior
art references, and the respective positions articul ated by
appel l ant and the exam ner. As a consequence of our review, we
wi Il reverse the obviousness rejection of clains 1 through 20,
and affirmthe obvi ousness-type double patenting rejection of
clainms 1 through 20.

| ndependent claim1l1 recites, in pertinent part, neans for
di spl ayi ng "associ ated dates of the woman's nenstrual cycle.”
Desj acques, in Figure 9, shows displaying the current date, but
no other dates. Desjacques is concerned with calculating on a
particul ar day the probability of getting pregnant follow ng an
act of sexual intercourse. Although the calculations require
i nformati on about the woman's nenstrual cycle, such as the
begi nning date of the last cycle and the average | ength of the
cycle, as pointed out by appellant (Brief, page 6), Desjacques
has no reason to display any information other than the
probability of becom ng pregnant.

The exam ner asserts (Answer, page 3) that "[i]t would have
been obvious . . . to adapt the reference to include cal culating
and displaying differing data related to the nenstrual cycle in
order to provide information on the varying dates. . . . \at

data is calculated and the relationship to the current date is an
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engi neering choice."” Appellant asserts (Brief, pages 8-9) that
the examner's rejection is based on hindsight acquired from
appel lant's disclosure. W agree. Wthout sone teaching or
suggestion to display nore than the probability of becom ng
pregnant, we decline to find that such a display woul d have been
obvious. The Court has held that "[w]ith respect to core factual
findings in a determ nation of patentability, however, the Board
cannot sinply reach concl usions based on its own understandi ng or
experience -- or on its assessnent of what woul d be basic
know edge or common sense.” In re Zurko, No. 96-1258 (Fed. Gr.
August 2, 2001). Thus, we cannot sustain the obviousness
rejection of claiml nor of its dependents, clainms 2 through 15.

Claim 16 recites the specific dates to be displayed -- the
dates of a woman's | ast and next nenstrual cycle. As explained
above, Desjacques has no reason to display any information other
than the probability of becom ng pregnant, and the exam ner has
provi ded no teachings or suggestions fromthe prior art as to why
it woul d have been obvious to include such a display. Therefore,
we cannot sustain the obviousness rejection of claim16 nor of
its dependents, clains 17 through 20.

As appel |l ant has not argued the obvi ousness-type doubl e

patenting rejection, we will sustain the rejection pro forna.
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Therefore, the rejection of clains 1 through 20 for obvi ousness-
type double patenting is affirned.

CONCLUSI ON

The decision of the exam ner rejecting clains 1 through 20
under 35 U.S.C. §8 103 is reversed. The decision of the exam ner
rejecting clainms 1 through 20 under obvi ousness-type doubl e
patenting is affirned.

No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
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